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NORTH CAROLINA
COURT OF APPEALS

Ambiguous Statement By Juvenile Implicating Right 6 Have a Parent
Present During Custodial Interrogation Requires LawEnforcement to
Clarify Statement Before Continuing Questioning

Statev Saldiena, _ N.C.App. , SE.2d (July 21, 2015).

On December 17 and 18, 2012, several homes in @tewere broken into, burglarized and vandalized.
Saldierna, who was 16-years-old at the time, weestad in connection with those crimes. Beforeragki
him any questions about the crimes, Detective Kgdlye Saldierna written Juvenile Waiver of Rights
forms in both English and Spanish. Kelly read gaat of the English language form to Saldiernaes h
followed along on the forms in both languages. Afeading each paragraph, Kelly asked Saldierha if
understood the right. Saldierna answered “yealiyes ma’am” to the inquiries and initialed each
paragraph on the form, including the paragraph kvbktated “I DO wish to answer questions now
WITHOUT a lawyer, parent, guardian, or custodiareheith me.”

Then, Saldierna asked Kelly if he could call hisitmdelly asked, “You want to call her now before we
talk?” The officers directed Saldierna to step mlé&svhere he could call his mother. His mother,
however, was on her lunch break and could not dehexd. When Saldierna stepped back into the room
with Detective Kelly, she said, “Alright Felix, skt’s talk about this thing going on...” At this mbj

Kelly continued her interview with Saldierna, aoger the course of the next hour, he confessed his
involvement in the incidents.

Saldierna was indicted on two counts of felony kigand entering and one count each of conspiracy
to commit breaking and entering and conspiracyotorait common law larceny after breaking and
entering. He moved to suppress his confessionibuhbtion was denied. Saldierna pled guilty to both
felony breaking and entering charges as well asconat of conspiracy to commit breaking and entgrin
but reserved his right to appeal. On appeal, defieina@rgued that his request to call his motheramas
unambiguous invocation of his right to have hisspaipresent during custodial interrogation, and, tha
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the alternative, if his request was ambiguous,tdues status as a juvenile, Kelly was requirechake
further inquiries to clarify whether he actually ané¢ that he was invoking his right to end the
interrogation until his mother was present.

The Court of Appeals decided that the defendaetjsiest to speak to his mother was, at best, an
ambiguous request to have his mother present dqtiagtioning.

On an issue of first impression, the Court thentioadietermine whether this ambiguous statement by a
juvenile, implicating his statutory right to havearent present during a custodial interrogatiequires
that the law enforcement officer conducting thenuew clarify the meaning of the statement before
continuing questioning After noting that the Gehéssembly has expressed a clear intent to offer
greater protections to the rights of juveniles wtiexy are subject to custodial interrogation, tloen€

held that an ambiguous statement by a juvenileigaphg his statutory right to have a parent présen
during a custodial interrogation requires thatlttve enforcement officer conducting the interviewardly
the meaning of the juvenile’s statement beforeioamg questioning. Failure to do so is a violatan
G.S. 7B-2101. Accordingly, the Court granted degans motion suppressing his statements to
Detective Kelly.

Defendant’s Incriminating Statements Deemed Voluntey Despite Law
Enforcement Officer’s Improper Promises

State v. Flood, No. COA14-179 (18 November 2014).

Defendant went to prison on a charge of sex bybatgute parent, and was on probation for thatgdar
and receiving treatment as a sex offender whefott@ving events occurred:

Detective Schwab of the Hoke County Sheriff's Gffieceived a report in early December 2011 that
Defendant had sexually abused some children. Dafénaluntarily met with Detective Schwab at the
Pender County Sheriff’'s Office, and Defendant démiemmitting the offenses. Defendant subsequently
agreed to undergo a polygraph examination. AgeksQacertified polygraph examiner with the SBI,
conducted a polygraph examination with the DefenhdBmroughout this process, Defendant was not in
custody, was given multiple breaks, and was told/ae free to leave at any time. Defendant was even
informed that he would not be arrested that daypatier what he said to law enforcement. Defendant
failed the polygraph, and Agent Oaks interviewedeDdant about why he had not passed the test.
Defendant repeatedly denied that he had done angyttriong, but Agent Oaks pressed him on the issue
for about fifty minutes. During the interview, AgeDaks made numerous statements that she and
Detective Schwab might help Defendant or make ‘m@oendations” to the District Attorney’s office,
including recommending treatment rather than jaiet if Defendant confessed. At times, Agent Oaks
indicated that the District Attorney’s office wouhdve discretion as to what it would do with their
recommendations. Agent Oaks also stated that day tof help Defendant would expire once their
conversation ended. Detective Schwab joined Agakis@nd Defendant a little over forty minutes into
the interview. Defendant asked to speak to his arath the phone. Agent Oaks again admonished that
any offer to help Defendant would expire once teeimversation ended. Nonetheless, Detective Schwab
obliged Defendant’s request and lent Defendantdlisphone. All three then took a brief break aefdl |

the interrogation room. During the break, Defendgouke to his mother on the phone and then to
Detective Schwab outside the interrogation roonfebegant asked Detective Schwab what he should do,
and Detective Schwab repeated the same sentimetigchpreviously conveyed to Defendant in the
interrogation room. Agent Oaks, Detective Schwald, Refendant then reentered the interrogation room,
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and Defendant began making incriminating statemegarding his having had sexual contact with a
child.

Defendant was indicted for rape of a child by auliadirst-degree rape, 7 counts of taking indecent
liberties with a child, attempted first-degree rapeounts of sexual activity by a substitute pgran
counts of first-degree sexual offense, and 2 cooifisst-degree sexual exploitation of a minor.
Defendant filed a motion to suppress the statententsead made to Agent Oaks and Detective Schwab.
Defendant asserted that, during the interview, Agaks made improper promises that she and
Detective Schwab would help Defendant if he cord@dsg/hich deceived him and rendered Defendant’s
subsequent incriminating statements involuntare ftal court granted Defendant’s motion. The State
appealed, arguing that Defendant’s incriminatirggeshents were voluntary.

Generally, to be admissible, a defendant's cordagsust be the product of an essentially free and
unconstrained choice by its maker. The voluntasrdsa defendant’s confession is based upon the
totality of the circumstances. Factors considénedourts making this determination include, bt aot
limited to: whether defendant was in custody, whetie was deceived, whether Mgandarights were
honored, whether he was held incommunicado, thgghenf the interrogation, whether there were
physical threats or shows of violence, whether pgemwere made to obtain the confession, the
familiarity of the declarant with the criminal jusg system, and the mental condition of the dentara

The trial court concluded that the repeated ugsheferms “recommend,” “recommendation” and “help”
by a law enforcement officer, particularly in vi@vadmonitions from our appellate courts that such
terms should not be used during interrogationsirviews, induced a hope or promise of reward or
benefits, specifically treatment and probationthmy Defendant. Even though the agent at times $dagh
explain or limit her use of these terms, the cémuhd the statements to the Defendant exceededea me
indication of willingness of the agent to discuss Defendant’s cooperation with the District Atteyn
and that the overall import of the use of thosmgewas to induce a hope of benefit or reward for a
lighter sentence.

The Court of Appeals agreed that Agent Oaks mageaper promises to the defendant. Although Agent
Oaks’ statements to Defendant were peppered withsianal references to the District Attorney’s

Office having discretion as to what it might doiter and Detective Schwab’s potential
“recommendations,” the court found it clear tha gurpose of Agent Oaks’ statements to Defendant
was to improperly induce in Defendant a belief th@aimight obtain some kind of relief from criminal
charges if he confessed. The court found thagdh fAgent Oaks’ statements appear to promisestiet
and Detective Schwab would work with the Distrid¢tokney’s Office on Defendant’s behalf -- if he
confessed -- in order to lessen the consequendbe charges that would likely be filed against.him

Having determined that Agent Oaks made impropemgges to Defendant, which appear to have
encouraged Defendant to make incriminating statésnéme court then continued the totality of the
circumstances analysis to determine whether Deféndlas deceived thereby or had his will overborne
and, therefore, was induced to make the incrimigagtatements involuntarily. Generally, a suspect’s
confession can be rendered involuntary when indbgesh officer’s statements that it would be harder
for the suspect if he did not cooperate or thastispect might obtain some material advantage by
confessing. However, in the present case, at e doif the interview, Defendant was a competenttadul
he was not in custody, and there werévianda issues; Defendant was not held incommunicado; the
length of the interview was reasonable; there werphysical threats or shows of violence against
Defendant; Defendant was told repeatedly that lddeave at any time and was given multiple breaks
Defendant was even told that he was not going t@artested that day, no matter what he said to law
enforcement; and Defendant had extensive experi@itheghe criminal justice system -- both through

Page 3




Police Law Bulletin / January - February 2016

four years of serving as a trained sheriff's degutgl for a prior conviction of an unrelated sexenffe
against a child.

Taking all of these factors into account, even gtoAgent Oaks’ statements to Defendant were
improper, the court declined to say that the cirstamces leading up to and surrounding Defendant's
confession were such as to overbear Defendant ®mileceive him. Therefore, the court reversed the
trial court’s granting of defendant’s motion to popss and remanded the case back to the trial fmurt
further proceedings consistent with its opinion.

Despite the court’s holding in the case, officdraidd pay particular attention to advice statedhzy
court in its analysis. At the very least, the cawted, Agent Oaks’ actions fell outside the beatfices
that law enforcement officers should follow wheteiwiewing suspects. The better practice is for law
enforcement officers not to engage in speculatfcang form with regard to what will happen if the
suspect confesses.

Defendant Properly Charged with Resisting, Delayingnd Obstructing an
Officer When He Refused to Provide Identification  That Officer Could
Issue Citation for Seatbelt Violation

State v. Friend, No. COA14-336 (2 December 2014).

On August 2, 2012, Captain Sumner and Officer Bemtere patrolling a parking lot during their town’s
annual Watermelon Festival. The officers observeteBdant and his brother enter a pick-up truck with
Defendant seated in the passenger side. After Defdls brother started the truck and put it in rege
Captain Sumner noticed that Defendant was not wednis seatbelt and asked him to put it on.
However, Defendant did not put on his seatbelt,l@mbtegan to back the truck up. Captain Sumnedaske
Defendant a few more times to put his seatbeltHmwever, as the truck backed into the street agdre
to move forward, Defendant still had not put hiatbelt on. Captain Sumner activated his blue ligiis
conducted a traffic stop. During the stop, OffiBenton approached the passenger side of the tnetk a
asked Defendant for his identification. Defendaid Officer Benton that he did not have identifioat
and refused to provide the information the officeeded to write him a seatbelt citation. Officen®a
advised Defendant that his refusal to cooperat&asult in an additional charge. In response,
Defendant exited the truck and turned and grabbéa the truck bed, “bowing up” his chest and tglin
Officer Benton to arrest him if he thought he cowdficer Benton then placed Defendant under arrest
for resisting, delaying, or obstructing a publifiadr. It took several officers to put Defendartbin
handcuffs. During processing at the magistratefis®f Defendant lowered his shoulder and chargtad in
Officer Benton, though Officer Benton was ableittestep the charge and avoid injury. Defendant was
then transported to the Hertford County Jail. CapBaumner escorted Defendant to a holding cehat t
jail, removed the handcuffs, and closed the dodihédholding cell, believing it would lock behindrh
automatically. However, the door remained unloclettl Defendant was able to open it. When Captain
Sumner noticed Defendant standing in the holdidigdo®rway with the door open, he instructed
Defendant to get back inside the cell. InsteadebBéént tackled Captain Sumner, knocking him
unconscious and damaging his glasses. Captain Swuffiered a concussion and scratches on the
bridge of his nose and was hospitalized.

A grand jury indicted Defendant for resisting, ahsting, or delaying a public officer (refusing to

provide his identity for the seatbelt citation)saslt on a government officer (charging into Office
Benton); assault causing physical injury on a laforcement officer (tackling
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Captain Sumner and giving him a concussion); apayirio personal property (damaging Captain
Sumner’s glasses).

Defendant was tried by a jury, who convicted hinalbthe charges. The trial court sentenced Defeinda
to prison for 3-13 months for the assault on aéaforcement officer causing physical injury consint
150 days for the assault on a government officawiction; and 60 days on a consolidated judgment fo
the injury to personal property and resisting, dielg, or obstructing an officer convictions.

Defendant argues, among other things, that thiecmiart erred in denying his motion to dismiss the
charge of resisting, delaying, or obstructing aligulifficer because his failure to provide Offidg@enton
with the information necessary to issue him a sdaditation did not constitute resistance, detay,
obstruction.

In the present case, the court found that Deferslagfusal to provide identifying information hineel
Officer Benton from completing the seatbelt citatid.ccordingly, the Court of Appeals agreed with th
trial court’s denial of defendant’s motion to Supgs.

Note: This case does not stand for the propositia a detained individual must identify him or ef.
However, if resolution of a detention based up@asomable suspicion requires identification of the
suspect, then this case provides authority to megsome evidence of self-identification by the sosp
and supports a charge of RDO if not provided. Ttieer should be able to articulate that the sugjgec
failure to identify him or herself actually sigréintly hindered or prevented the officer from ccetiply
his/her lawful course of action. Notice that in teese at hand, the officer was attempting to issue
citation for a seatbelt violation, which is an iafition and therefore, a non-arrestable offense. By
refusing to provide reliable evidence of identifioa, the defendant is preventing the issuancé®f t
citation, which is the only mechanism availablette officer to charge the individual. Had the offen
been a misdemeanor, the officer could have arre$tedndividual for the underlying offense, and the
magistrate could delay setting condition of pretrelease until the defendant provided some form of
reliable identification. Nonetheless, had the @fipreferred to issue a citation, and it was reasge to
believe that the defendant was in possession ofift&tion and simply refused to provide it, then
appears that Friend would support a charge of Rb@uddition to charging the underlying offense.
While likely lawful, the additional charge of RD@the latter scenario is not as necessary or colimgel
as in the former scenario.
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