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& NORTH CAROLINA
APPELLATE COURT DECISIONS

Generalized Odor of Marijuana Emanating From Vehicle Does Not Establish Probable
Cause to Search Occupant

State v Pigford, No. COA15-1047 (2 August 2016).

On April 5, 2014, Michael Pigford was stopped driger’s license checkpoint. Defendant was driving
the vehicle and Annie Dudley was riding in the frpassenger seat. The stopping officer detected the
odor of marijuana emanating from the vehicle’s frdriver’'s-side window, but was unable to establish
the odor’s exact location. The officer ordereddieéendant out of the vehicle and searched himirfgnd
cocaine residue on a dollar bill and a straw ireddant’'s back pocket. The officer arrested deferpdan
placed him in a patrol car, and proceeded to seaeckiehicle where he found a bag of marijuana unde
the driver seat and a stolen handgun in the pondhaback of the passenger seat.

Prior to trial, defendant moved to suppress thdaende of cocaine found on his person. The coutieden
the motion, concluding that the odor of marijuastablished probable causestsarcithe defendant. The
defendant was convicted of possession of cocaidgassession of a firearm by a convicted felon. He
also pleaded guilty to attaining habitual felontigta Defendant appealed maintaining that the affice
lacked probable cause to conduct a warrantlesstseéhis person because there was no individwhlize
suspicion. More specifically, although the offisenelled marijuana emanating from the vehicle, there
was no evidence that the odor was attributableeferdiant personally.

The Court of Appeals first noted that it was nattested that the officer had probable cause takear
the defendant’s vehicle, including possessionsiwitireasonably capable of concealing the contrdba

The court stated, however, that un8¢aite v. Malunda230 N.C. App. 355 (2013), probable cause to

search the vehicle and its possessions based getleealized odor of marijuana emanating from a
vehicle does not include a search of the passerggsent additional facts linking marijuana to a
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particular passenger. Malunda officers during a lawful traffic stop ordered ttiefendant-passenger
out of the car and detained him on the curb. Thegtwack to the driver’s side of the vehicle and
noticed a strong odor of marijuana that they hadsneelled on the passenger side. They removed the
driver and searched the vehicle, and they foundjumaasa in the driver's-side door. Officers then
searched the defendant-passenger and found creakieamn him. Th&lalundacourt ruled that the

odor of marijuana provided probable cause to seteehicle, but not the defendant-passenger. And
because there was nothing linking the marijuartagadefendant-passenger beside his presence in the
vehicle, the search of his person was not suppdgguobable cause particularized to him.

The court distinguished the ruling 8tate v. Yated62 N.C. App. 118 (2004), in which the odor of
marijuana on the defendant supported probable daussarch his person. There the defendant walked
by an officer twice, each time emanating a strotigr @f marijuana. The court iigford noted that,
unlike in'Yates the State did not offer any evidence that thejjosra odor was attributable to the
defendant. The officer testified that when he stoegt to the driver's-side window, he smelled
marijuana “inside the car,” though his descriptadrihe source of the odor was no more precise. He
could not recall whether the other vehicle windavese rolled down, nor did he approach the
passenger’s-side window where the odor could haea lust as potent. He did not testify whether he
smelled marijuana on the defendant after orderingdut of the car. The court stated that to theweixt
the odor could have been attributed to the defandarould have been equally attributable to tluft-
seat passenger or somewhere else inside the vehiis, the court concluded that although the effic
may have had probable cause to search the vehe&ldid not have probable cause to search the
defendant.

Finding that the search violated defendant’'s FoArttendment rights, the Court of Appeals ruled that
the trial court erred in denying the motion to siggs and granted defendant a new trial. Despite the
defendant’s winning argument on the search issdébamg awarded a new trial, the Court of Appeals
on its own raised the issue that the inevitablealisry exception to the Fourth Amendment’s
exclusionary rule could be applicable making thegally-seized evidence admissible at the new.trial

Note: Because the officer had probable cause to sedrelvehicle based on the odor of marijuana, if
that had been done initially instead of searching defendant, then the officer would have discalvere
the bag of marijuana under the driver's seat. Anelrt, the officer would have had probable cause to
arrest the defendant-driver and search him inciderdrrest, resulting in the lawful discovery oéth
cocaine in the defendant’s back pocket.

If there is a generalized odor of marijuana fromehicle and no other incriminating facts (e.qg.,
incriminating evidence in the vehicle or incrimiimag statements or behavior by a vehicle occupant) t
point to an occupant’s connection to the marijuatien it is unlikely that a court will find probabl
cause to uphold a search of that occupant. Undeseltircumstances, an officer may detain the
occupant(s), conduct a frisk if justified, and sgathe vehicle for marijuana. Depending upon wifat,
anything, is found will dictate what additional awsts are justified.

Although Search of Defendant’s Vehicle Was Not Pragr As A Search Incident to Arrest, It
Was Justified Under the Automobile Exception

State v. Armstrong, No. COA14-162 (2 September 2014).

About 1:45 a.m. on February 13, 2012, Officers $etmel Carr of the Gastonia Police Department
observed a black Chevrolet Impala execute a thogg-purn in the middle of an intersection, strike

Page 2




Police Law Bulletin / January - February 2017

parked vehicle, and continue traveling on thedefe of the road. The officers activated their Higbts

to initiate a traffic stop. Before the driver stepithe Impala, the officers observed a brown betteb
thrown from the driver’s side window. The officagproached the Impala. Defendant, the driver, &d h
passenger complied with the officers’ order to &x& vehicle. When the officers checked the vacant
Impala, they detected an odor of alcohol and mamguemanating from inside and discovered a partiall
consumed bottle of beer located in the center den&ificer Carr also detected an odor of alcohol o
defendant’s breath, and observed defendant’s egesh he described as “red, glassy [and] bloodshot.
Defendant was arrested for hit and run and possess$ian open container of an alcoholic beverage.
Both defendant and his passenger were restraineahidcuffs and secured in the back of the officers’
patrol vehicle. Officer Carr then retrieved the bleettle that had been thrown from the Impala while
Officer Scher searched the vehicle. Officer Scbhantl the beer bottle in the center console and a
grocery bag with three unopened beers on the fa@tbof the passenger area. He also found a “plasti
baggie containing several white rocks” in the gloeenpartment. Defendant was subsequently charged
with felony possession of cocaine, hit and run véiture to stop when property damage occurred,
reckless driving to endanger, driving while licemseoked, possession of an open container of an
alcoholic beverage in the passenger area of aleelitile consuming alcohol, and drinking beer while
driving.

Defendant filed a motion to suppress all the evigethat was obtained as the fruit of an illegatceaf
his vehicle. After a hearing, the trial court eetban order granting defendant’s motion. The State
appealed contending the search of defendant’s leelvies based upon probable cause, therefore #ie tri
court mistakenly concluded that the extensive $eaent beyond a valid and lawful search incident to
arrest. Therefore, the issue for determinationhigyG@ourt of Appeals was whether the officers had
probable cause to justify the warrantless search.

The Fourth Amendment protects individuals “agaumsieasonable searches and seizures.” U.S. Const.
Amend. IV. Generally, a warrant is required for gvgearch and seizure, with particular exceptions.
Two specific exceptions include a search incidera tawful arrest and the “automobile exception.”

The United States Supreme Court has held that td@r@ement may search a vehicle incident to a
suspect’s arrest “only when the arrestee is unsdcamd within reaching distance of the passenger
compartment at the time of the search” or “wheas reasonable to believe evidence relevant to ringec
of arrest might be found in the vehicléfizona v. Ganb56 U.S. 332, 343, 173 L. Ed. 2d 485, 496
(2009)1 S.E.2d 218, 222 (2012).

In addition, it is a well-established rule thateich warrant is not required before a lawful sedéased
on probable cause of a motor vehicle in a publédveay or in a public vehicular area may take pléce.
probable cause justifies the search of a lawfulipged vehicle, it justifies the search of everst pathe
vehicle and its contents that may conceal the olojethe search. Probable cause exists where the fa
and circumstances within the officers’ knowledgd ahwhich they had reasonable trustworthy
information are sufficient in themselves to warramhan of reasonable caution in the belief that an
offense has been or is being committed. The meoe aldnarijuana or presence of clearly identified
paraphernalia constitutes probable cause to searehicle.

In the instant case, the trial court found thaeddhnt and his passenger were restrained with bé&adc
and secured inside the officers’ patrol vehicleobethe officers searched the Impala, and that the
officers did not see any contraband in plain viefobe the search. The trial court was correct in
concluding that since defendant was restraine@ndbuffs and secured in the officers’ patrol vehicl
before Officer Scher began searching the Imgaémtdid not permit a search of the Impala because
defendant was neither unsecured nor within reaattistgnce of the passenger compartment of the
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vehicle at the time of the search. Howevgantalso recognized that there are other exceptiotiseto
warrant requirement that would permit a vehicledeancluding the automobile exception. The offece
testified, and the trial court found, that the odfis detected the odor of both alcohol and burning
marijuana emanating from within the passenger comm@at of the Impala. At the hearing, Officer Carr
testified that he could “smell a strong odor of iju@na coming from inside the vehicle.” Officer &ch
testified that after detecting the odor of alcofuotl marijuana in the Impala and placing defendadt a
his passenger in the back of the patrol vehiclépheceeded to conduct a probable cause seardteof t
[Impala].” Since the officers had probable caussdarch the Impala based upon the odor of marijuana
the officers could lawfully search every part of impala where marijuana might reasonably be found,
including the glove compartment.

Therefore, the trial court was mistaken becautaléd to take into account the officers’ probabdeise
to search for contraband. The Court of Appealsrsmgethe trial court’s order granting defendant’s
motion to suppress and remand the case back tadheourt for a ruling consistent with the Cooft
Appeals’ decision.

Discovery Of Marijuana On A Passenger Provided Proable Cause To Search A
Vehicle

Statev. Mitchell, No. COA12-499 (Dec. 4, 2012).

On March 26, 2011, defendant and Ms. Harris, hiérigind, were traveling in a rental car along
Interstate 85/40 near Graham. Officer Lovette, @ #fficer with the Graham Police Department,
stopped defendant for speeding. When he askeddasaiefor his license, defendant produced an
identification card, but not a license. After loogiup defendant’s information, Officer Lovette
discovered defendant’s license was revoked. At ploait, Officer Lovette asked defendant and
Ms. Harris to step out of the vehicle. Officer Ltteeinformed them that he intended to write
defendant a citation for driving with a revokecelse, but that he was going to walk his canine
around the car first. Defendant then told Ms. Hatd take the blunt out of her pants, which
Officer Lovette identified as a burnt marijuana asigfte. After retrieving the blunt, Officer
Lovette began to search defendant’s vehicle. Defienohdicated to him that there was a gun in
the glove compartment. Lovette also discovered {Pe&Bns of marijuana inside a piece of
luggage in the trunk.

While Lovette was searching the vehicle, a secaxponding officer received defendant’s
consent to search his person. During that seahehofficer found a small scale with flakes of
marijuana on it in defendant’s vest pocket and 32 & currency.

Defendant was indicted for felonious possessiomarfijuana, possession of a firearm by a felon,
being a habitual felon, and misdemeanor possessidrug paraphernalia. Defendant pled guilty
to the paraphernalia charge but requested a jialyoim the remaining charges. At trial, defendant
moved to suppress the marijuana found in the ¢autsk. The trial court denied the motion to
suppress. The jury found defendant guilty of febasi possession of marijuana and possession of
a firearm by a convicted felon. Defendant then @adty to being a habitual felon. Defendant
appealed challenging the officer's search of thetalecar’s trunk, claiming that because
defendant and Ms. Harris were not under arrestraxidhreatening the officers, there was no
exigency to justify the warrantless arrest.
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The Court of Appeals noted that this was not actearcident to arrest, but rather a warrantless
search pursuant to the automobile exception. Whilss a cardinal principle that searches
conducted without a warrant are per se unreasonataer the Fourth Amendment, there are a
few specifically established and well-delineatedceptions. One such exception is the
automobile exception. A police officer may searohaatomobile without a search warrant when
there is probable cause to believe that the autdenobntains evidence of a crime. If probable
cause justifies the search of a lawfully stoppeiale, it justifies the search of every part of the
vehicle and its contents that may conceal the olgethe search. In this case, the discovery of
marijuana on Ms. Harris, a passenger in the vehisigported probable cause that the
automobile contained contraband materials. The Quated that it has previously held that the
mere odor of marijuana or presence of clearly ifiedtparaphernalia constitutes probable cause
to search a vehicle. Clearly if the odor of manijaaalone is sufficient to constitute probable
cause, seeing marijuana constitutes probable casiseell. Therefore, Officer Lovette could
legally search wherever marijuana might reasondiglyfound, including the trunk and the
luggage therein. The judgment of the trial coursagfirmed.
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