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Below is a re-print of an email distributed to alorn officers April 22, 2015 regarding Rodriguez v
United States. This information is being providgdia due to the impact the decision will likely Ban
the manner in which routine traffic stops may beduected. Following the Rodriguez summary and
analysis are additional recent cases, previouslgistnibuted, related to reasonable suspicion fargda
extended detentions of, traffic stops.

UNITED STATES SUPREME COURT

Supreme Court Rejects “De Minimus” Extension of a Taffic Stop

Rodriguez v. United States, No. 13-9972 (21 April 2015).

Just after midnight on March 27, 2012, Officer Btey a K-9 officer with the Valley Police

Department in Nebraska, saw a vehicle veer ontshbelder of a state highway and then pull back ont
the road. Nebraska law prohibits driving on theudtler, so the officer stopped the vehicle. Theatriv
Rodriguez, provided the officer with his licensegistration and proof of insurance. The passenger
provided his license as well. After license andramats checks on both men apparently came back,clean
the officer returned the documents obtained froendtiver and passenger and issued a warning ticket
Rodriguez for the traffic offense. Suspecting thatdriver might be involved in drug activity, hekad
Rodriguez for permission to walk his dog aroundwbkicle. When Rodriguez refused, the officer
continued to detain him (ordering him to turn dfétignition and exit the vehicle) until a seconficeir
arrived. The officer then retrieved his dog anditddice around the vehicle. The dog alerted ® th
presence of drugs. The alert led to a search wiladbaled a large bag of methamphetamine. A totat of
8 minutes had passed from the time the officeribsuged the written warning until the dog indicatieel
presence of drugs.

Rodriguez was charged in federal court with onentofi possession with intent to distribute 50 grams
more of methamphetamine. He moved to suppressvitieree seized from his car on the grounds that
the officer had prolonged the traffic stop withoe#sonable suspicion in order to conduct the ddfy sn
The judge found that there was no reasonable gaspgic support the continued detention of Rodriguez
once the officer issued the warning ticket. Howeirethe Eighth Circuit, there was case law holding
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that “dog sniffs that occur within a short timeléating the completion of a traffic stop are not
constitutionally prohibited if they constitute ordg minimus intrusions.” The judge then concludeat,t

in this case, extension of the stop by 7-8 mintdeshe dog sniff was only a “de minimus” intrusiand
was therefore not of Constitutional significancen€equently, the District Court denied the motion t
suppress. Rodriguez entered a conditional guilta pind appealed the suppression issue. The Eighth
Circuit affirmed noting that the 7-8 minute delagsnvan acceptable “de minimus” intrusion. The United
States Supreme Court agreed to review the casedecaurts across the country have divided regardin
the permissibility of brief extensions of traffitops to conduct investigations unrelated to thgioai

basis for the stop.

Previously, inllinois v. Caballes 543 U.S. 405 (2005), the United States Supremet@®eld that a dog
sniff conductediuring a lawful traffic stop does not violate the Fourttm@éndment. This case presented
the question of whether the Fourth Amendment allawleg sniff conductedfter completion of a traffic
stop.

The Court held that, absent reasonable suspicipaliee stop exceeding the time needed to handle th
matter for which the stop was made violates thesGnion’s protections against unreasonable segur
The tolerable duration for a stop is determinedhgyseizure’s “mission,” in other words, to addrémss
violation that warranted the stop. Thus, on a rautraffic stop, authority for the seizure ends wiesks
tied to the traffic violation are — or reasonalitypsld have been — completed. On a routine traféip,s
beyond determining whether to issue a citatiomféiner’'s “mission” includes ordinary inquiries
incident to the traffic stop. Typically, such inges involve checking the driver’s license, deterimg
whether there are outstanding warrants againstrikier, and inspecting the automobile’s registratio
and proof of insurance. These checks serve the ebjeetive as enforcement of the traffic code:
ensuring that vehicles on the roadway are opesfaly and responsibly, and making it possible to
determine if a traffic violator is wanted for onemore previous offenses. By contrast, a dog ssififot

a task “tied to the traffic infraction,” rather,i# “aimed at detecting ordinary criminal wrongdpih
Therefore, to the extent it prolongs a stop atiiolates the Fourth Amendmenthere is nho exception
for “de minimus” delays

In accordance with this holding, the United St&8apreme Court vacated the judgment of the Eighth
Circuit. The determination of the Federal Distf@durt that detention for the dog sniff was not
independently supported by reasonable suspiciomeasr reviewed by the Eighth Circuit. That
particular question, therefore, was sent back ¢githi Circuit for consideration.

Effect on North Carolina Law: Rodriguez effectively overrules State v Brimmev, N&C. App. 451
(2007) and State v Sellars, 222 N.C. App. 245 (Rat® North Carolina Court of Appeals cases
approving of “de minimus” delays. But, it is impant to note that the impact of Rodriguez extends fa
beyond dog sniffs. As Jeff Welty, Associate ProfedsPublic Law and Government with the UNC
School of Government, cautions, absent additiopat#ic and articulable suspicion, “if an officean’t
extend a stop to deploy a dog, he or she can’'inexiee stop to ask drug-related questions” or other
inquiries about matters unrelated to the basishef$top. And while Rodriguez is mostly about what
officers cannot do, as Professor Welty notes sib ahakes clear that certain activities are relatedhe
“mission” of an ordinary traffic stop and so, a reenable amount of time may be spent on them:

- Checking the driver’s license, insurance and sgtion

- Checking for outstanding warrants against thevelri

- Taking actions necessary to address safety coaceuch as ordering occupants out of
the vehicle

Page 2




Police Law Bulletin / July - August 2015

Furthermore, even without additional reasonablepscisn, officers may undertake investigative
activities unrelated to the original basis of thegsso long as the activities do not extend — lat dhe
duration of the stop. Professor Welty predicts g@ne officers may respond to Rodriguez by
multitasking, for example, deploying a drug doglevinaiting for a response on a license check, or
asking investigative questions while filling outitation. However, officers should be cautious aote
that in determining the reasonable duration of @pstcourts will likely examine carefully whetheeth
police diligently pursued the investigation or eatl “dragged their feet” in order to accomplish kas
unrelated to the purpose of stop. Finally, it sltbbé noted that once a stop is complete, the dsver
paperwork has been returned, and a reasonable pensuld otherwise believe that he or she was free
to leave, nothing in Rodriguez prohibits an offiem pursuing further investigation as a consersua
encounter.

United States Supreme Court Reviews North Carolin&ase:
Holds Officer’'s Stop Was Based on Reasonable Mistalof Law and
Therefore Did Not Violate the Fourth Amendment

Statev. Heien, 574 U.S. __ (Dec. 15, 2014).

In 2011, the North Carolina Court of Appeals issaatkcision irState v. Heien, _ N.C. App.
(August 16, 2011)n case you do not recall the facts, an offi¢cepged the car in which the defendant
was a passenger after observing that when thercap@ied the brakes, the vehicle’s left side briadget
illuminated, but the right brake light did not. Ta#icer subsequently searched the vehicle with the
defendant’s consent and found cocaine. At his ¢madirug trafficking charges, the defendant mowed t
suppress evidence of the cocaine on the basishiihatop of the vehicle violated his Fourth Amendine
rights as the officer had no reasonable suspi¢iahthe driver violated the state’s traffic lawseTtrial
court denied the motion. Defendant pled guilty taserved the right to appeal. The North Carolinar€o
of Appeals reversed the denial of the motion tgsegs and vacated the defendant’s conviction. The
Court of Appeals began its analysis by stating ¢éhiaaffic stop based on an officer’'s mistake of la

not reasonable, citingtate v. McLamlid86 N.C. App. 124 (200@s support. IMcLamh the officer
mistakenly believed that the driver was speedirgggtiaon his inaccurate belief that the speed lirag w
20 mph when, in fact, the speed limit was 55 mgte NicLambcourt held that the stop of the
defendant’s vehicle, which was traveling at anneated 30 mph, wasot objectively reasonable and
violated the Fourth Amendment. The Court of Appélaésn proceeded to analyze whether the
malfunctioning of a single brake light when a fuaoing brake light is present is a violation of lor
Carolina traffic laws. The court concluded that NGGS. §20-129(g) requires ontyestop lamp—or
brake light—on a vehicle. Once the Court of Appealscluded that there was no traffic violation, it
found the stop objectively unreasonable and iratioh of the defendant’s Fourth Amendment rights.

The State sought review by the North Carolina Smer€ourt. That Court assumed that the Court of
Appeals was correct in that the statute only reglione working brake light but determined (1) @at
officer might reasonably think otherwise, given #mbiguous language in the statute, and (2) that
reasonable suspicion may be based maaonablemistake of law. Conclusion (2) was the subjech of
split of authority across the country, so the Whiates Supreme Court agreed to review the case.

The United States Supreme Court affirmed the NG#lolina Supreme Court. Addressing the Fourth

Amendment’s prohibition on unreasonable searchdsaizures, Chief Justice Roberts wrote for the
majority that “[tjo be reasonable is not to be petf and so the Fourth Amendment allows for some
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mistakes on the part of government officials.” Abther point in the opinion, the Chief Justice gtk
an example: if an officer sees a motorist, appérebdne, in a High Occupancy Vehicle lane, theosff
may stop the vehicle. Even if it turns out that swoall children are sleeping, slumped over in thekb
seat, so that the vehicle was entitled to be idahe, the officer’s factual mistake was reasonabldthe
stop would not violate the Fourth Amendment.

The officer in theHeiencase made a mistake of law by misinterpretingotiage light statute, not a
mistake of fact. But the Court reasoned that realsienrmen make mistakes of law, too, and such
mistakes are no less compatible with the concepagonable suspicion. Reasonable suspicion arises
from the combination of an officer’s understandaighe facts and his understanding of the relelzamt
The officer may be reasonably mistaken on eitheuigd. Whether the facts turn out to be not what was
thought, or the law turns out to be not what wasitfint, the result is the same: the facts are cutbiel
scope of the law. There is no reason, under theofeke Fourth Amendment or our precedents, wig/ th
same result should be acceptable when reachedypgfvgareasonable mistake of fact, but not when
reached by way of a similarly reasonable mistakawf

Applying its principles to the facts of the casee Court had little difficulty concluding that tlofficer’s
error of law was reasonable. Although the . .tuséaat issue refers to “a stop lamp,” suggestiegieed
for only a single working brake light, it also prdes that “[tlhe stop lamp may be incorporated mto
unit with one or moretherrear lamps.” The use of “other” suggests to theryday reader of English
that a “stop lamp” is a type of “rear lamp.” Andodiner subsection of the same provision requirets tha
vehicles “have all originally equipped rear lampsh®e equivalent in good working order,” [G.S.] 20—
129(d), arguably indicating that if a vehicle hagltiple “stop lamp[s],” all must be functional. Téuthe
stop was consistent with the Fourth Amendment.

Note: The North Carolina Court of Appeals’ interpretatiof the current brake light statute remains
authoritative, thus, only one working brake lightréquired under the current statute. Since ountsou
have now clarified the current statute’s requiretsepresumably a stop at this point for one buroet-
brake light would involve a mistake of law thah@slonger reasonable and therefore, in violatiorthe#
Fourth Amendment. Note, however, that the Nortlold@a General Assembly has passed a bill (Session
Law 2015-31, Senate Bill 90) which, effective Oetdh 2015, amends current N.C.G.S. §20-129(g) and
820-129.1 to clarify that motor vehicles (othernhemotorcycle) must be equipped on each sideeof th
rear of the vehicle with stop lamps, commonly knag/brake lights. Once this bill goes into efféct,

will for practical purposes overrule State v. Heidimerefore, until October 1, 2015, only 1 bralghtiis
required on the back of a motor vehicle; on Octoband afterwards, two brake lights — one on each
side of the rear of a motor vehicle — will be regdi (unless the motor vehicle is a motorcycle inctvh
case only one brake light will continue to be reqd).

- ; ~ '
'J" L i CNORTH CAROLINA &< m
COURT OF APPEALS

Taking Driver’s License to Patrol Vehicle During Cansensual Encounter
Created Unlawful Seizure

Statev. Leak, No. COA14-591 (2 June 2015).
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At 11:30 p.m. on April 30, 2012, Lilesville Poli€ghief Bobby Gallimore was on patrol. He noticed a
parked car in a gravel area near Highway 74 armpstbto see if the driver needed assistance. Before
approaching the vehicle, Chief Gallimore ran theiele’s license plate and learned that the car was
owned by Keith Leak. When the Chief spoke withdhieer, the driver advised that he did not need
assistance; that he had pulled off the road tameduext message. Chief Gallimore then askedher t
driver’s license. The name on the license was Klegidik. Chief Gallimore then took the license to his
patrol car to investigate the status of defendairiger’s license. Although the license was valit
check revealed an outstanding arrest warrant fle@7 2Chief Gallimore asked Leak to step out of the
vehicle, at which point, Leak informed the Chiedithe had a .22 pistol in his pocket. Leak wassteck
for possession of a firearm by a convicted felon.

Defendant was indicted for possession of a firelayra convicted felon and carrying a concealed weapo
(the record does not discuss if any prosecutionimed arising out of the 2007 arrest warrant).
Defendant filed a motion to suppress on the grodinalisthe evidence used against him had been
obtained as a result of an unlawful seizure. Tia ¢ourt denied defendant’s motion. Defendant rerate

a guilty plea after reserving the right to appéal denial of his motion to suppress. Defendantivedea
suspended sentence of 9-20 months imprisonmentvasglaced on supervised probation for 12 months.
He then appealed.

Defendant argued that he was seized when Chiein@ai took his driver’s license to the patrol qar i
order to conduct a computer search and that, becalief Gallimore had no articulable reasonable
suspicion that defendant was engaged in crimirtalipg the seizure violated his rights under thmuRh
Amendment.

The Fourth Amendment protects individuals againseasonable searches and seizures. Not every
police encounter, however, warrants Fourth amentswatiny. Under Terry v. Ohio, and its progeny, a
three-tiered standard has developed by which tsureahe need to investigate possible criminalagti
against the intrusion on individual freedom whibk tnvestigation may entail: (1) Communication
between police and citizens involving no coercio@tention are outside the scope of the Fourth
Amendment; (2) Investigatory stops or detentionstrive based on reasonable suspicion; (3) Arrests
must be based on probable cause.

The Court of Appeals found Chief Gallimore’s init@ntact with the defendant to be consensual. A
seizure does not occur simply because a policeasfipproaches an individual and asks a few qumsstio
so long as a reasonable person would feel freesteghrd the police and go about his business. The
encounter will not trigger Fourth Amendment scrytimless it loses its consensual nature. Chief
Gallimore required no particular justification tpproach defendant and ask whether he required
assistance, or to ask defendant to voluntarily eoni allowing the examination of his driver'sditse.

However, an initially consensual encounter betwaeeolice officer and a citizen can be transfornmed i
a seizure or detention within the meaning of therftoAmendment, if, in view of all the circumstasce
surrounding the incident, a reasonable person woaNeé believed that he was not free to leave or
terminate the encounter. The Court of Appeals hegipusly held that a reasonable person would not
feel free to drive way while a law enforcement oéfi retains possession of his driver’s licensethis
case, there is no dispute that Chief Gallimorendilhave reasonable suspicion that defendant was
engaged in criminal activity. Accordingly, the Coaf Appeals held that defendant was seized in
violation of the Fourth Amendment and any evidetliseovered as a direct result of that illegal seizu
should generally be suppressed.
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Note: The officer could have requested consent to ratericense briefly for the purpose of running a
license and warrants check, or, since physical pssi®n of the license was not needed to run the
driver's name, he could have returned the licersgled the encounter, and then subsequently performe
a license and warrants check after returning toasrol vehicle.

Officer Continued to Detain Defendant After Completng Original Purpose of
Stop Without Having Reasonable, Articulable Suspi@n of Criminal Activity

State v. Cottrell, No. COA13-721(1 July 2014).

At 11:37 p.m. on May 28, 2012, Officer Payne of YMenston-Salem Police Department observed
defendant driving with his car's headlights offfiCdr Payne initiated a traffic stop, and defendauited
into a nearby parking lot. Officer Payne approactief@ndant's car and asked defendant for his kcens
and registration. Officer Payne then returned sopfaitrol car, ran defendant's identification, aated
that defendant's license and registration werelv@lfficer Payne also checked defendant's criminal
history and learned that defendant had a histofgmifg charges and various felonies.” Officer Payne
returned to defendant's car and asked defend#&ettw his music down since the officer had heard lou
music coming from either defendant's car or thercémont of defendant's car as they drove down the
street. While Officer Payne spoke to defendangrhelled an extremely strong odor coming from
defendant's car that the officer described as dikeagrance, cologne-ish," but "more like an irgmen
than what someone would wear." Officer Payne betiethe odor was a "cover scent" -- a fragrance
released in a vehicle to cover the smell of drilgsrarijuana. Officer Payne asked defendant atheut
odor, and defendant showed him a small, clear gjattke with some liquid in it and a roll-on disysen.
Defendant stated it was an oil he put on his b@fficer Payne told defendant that fragrances were
typically used to mask the odor of marijuana, kefeddant claimed he was not trying to hide any edor
Officer Payne, who still had possession of defetisldizense and registration, then asked for cartsen
search defendant's car. When defendant refusdddagnsent, Officer Payne said defendant was not
being honest with him and indicated he could aallef drug-detection dog to sniff defendant's car.
Defendant replied that he did not want the offimecall for a dog and that he just wanted to go&om
When Officer Payne insisted he was going to calttie dog, defendant then consented to a seartie of
car.

Officer Payne had defendant step out of the carfiesided defendant for weapons, finding none. @ific
Payne began searching defendant's car at 11:41rpughly four minutes after he first observed
defendant's car driving down the street. He lodistlin the driver's side and then went arountht®
passenger's side. He removed the key from thaagraind unlocked the glove box with it. When the
officer opened the glove box, a handgun and a bagggaining a white powdery substance, later
determined to be cocaine, fell out. Officer Paymntplaced defendant under arrest. After defendast
arrested, he admitted to Officer Payne that heshsmall baggie of marijuana in his sock. The office
never returned defendant's license and registrédiolefendant.

Defendant was indicted for possession of a firelayra felon, possession of a schedule 1l controlled
substance, possession of up to one-half ounce wjuaaa, and being a habitual felon. Defendantfee
motion to suppress. After the trial court denieg tiotion, defendant pled guilty to the charges and
admitted being a habitual felon. The trial couritsaced defendant to a term of 76 to 104 months
imprisonment. After entry of the judgment, defendgewve notice of appeal.

Defendant's sole argument on appeal was thatithedurt erred in denying his motion to suppress.
Defendant contends that, while the traffic stop walid, Officer Payne violated the Fourth Amendment
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when he detained defendant further after determithat defendant's license and registration welid va
and defendant had no outstanding warrants. Deferalgued that Officer Payne had no reasonable,
articulable suspicion of criminal activity sufficieto justify detaining defendant once the purpaisine
traffic stop was completed.

The court first addressed whether the initial psgpof the stop was completed prior to the time
defendant gave consent to search. Officer Paymppatbdefendant for both the headlights infractiot a
the potential noise violation. The court held thate Officer Payne told defendant to keep his music
down, the officer had completely addressed thermalgurpose for the stop. Defendant had turned on
his headlights, he had been warned about his musiticense and registration were valid, and heriha
outstanding warrants. Consequently, Officer Payas thien required to have defendant's consent or
grounds which provide a reasonable and articulsidgicion in order to justify further delagfore
asking defendant additional questions.

Turning next to whether Officer Payne had a realslenand articulable suspicion of criminal activity
order to extend the stop beyond its original scépecourt found that as of the time Officer Paiold
defendant about the noise ordinance, the officenkihat defendant's license and registration walid v
defendant had no outstanding warrants, defendahtunaed his headlights back on prior to being
stopped and had apologized, defendant had no d@decahol or glassy eyes, defendant was not swgatin
or fidgeting, and defendant did not make contradicstatements. While Officer Payne knew defendant
"had a history of drug charges and various feldraes! the officer "noticed an extremely strong odor
coming from the vehicle," the court held that @sty incense-like fragrance, which the officer bede

to be a "cover scent," and a known felony and digtpry arenot, without more, sufficient to support a
finding of reasonable suspicion of criminal acipvit

Since Officer Payne did not have reasonable suspto extend the stop, the court next addressed
whether defendant consented to further detentitar &ffficer Payne had fully addressed the initial
purpose of the stop. Generally, an initial trafftop concludes and the encounter becomes consensual
only after an officer returns the detainee's ditviicense and registration. Indeed, at times, ¢ven

return of documentation is not sufficient to maketier detention during a traffic stop consens8aice
defendant was not given his license back; defendastnot told he could leave; defendant was
continuously questioned by the officer after thigioal purpose for the stop had been addresset unti
defendant ultimately consented to a search, dedpfendant's statements that he wanted to go hothe a
that he did not want a drug dog called; and defendas told the officer was going to call a drug do
sniff defendant's car, the court found that defatidaletention never became consensual in this case

Because this case was decided pridReariguez v. United Statésummarized above), the State further
argued on appeal, that this case was controlldtdday valid precedent allowing for dé& minimi$
extension of a traffic stop for the purpose of amtthg a drug dog sniff even without reasonable
suspicion or consent. The Court of Appeals rejetitesdargument though and refused to extendléhe
minimisanalysis to situations when, as here, a drug degnetalready on the scene. In any event, the
“de minimus” detention argument under any circumss is now moot and inapplicable in light of
Rodriguez v. United States.

In sum, after Officer Payne had addressed ther@igiurpose for the traffic stop, he continuedetath
defendant without either (1) defendant's valid eo®r (2) reasonable, articulable suspicion ahoral
activity. Accordingly, the officer's continued det®n of defendant violated defendant's Fourth
Amendment right against unreasonable seizures efethdant's subsequent consent to a search ofrhis ca
was involuntary as a matter of law. Because defetslaonsent to search his car was the produat of a
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unconstitutional seizure, the trial court erredi@mying defendant's motion to suppress. Accordirtbly
Court of Appeals reversed.
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